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Welcome to Piper Alderman’s Wills Watch which aims to provide 
accessible and informative summaries on current succession law 
and estate administration issues.

On 19 June 2012, the Queensland 
Supreme Court was asked to interpret 
a “home made will” prepared by the 
deceased in which he attempted to 
establish “...a trust or other entity to be set 
up by my Executors and Administrators and 
administered by them as they shall see fit”. 
The executors sought the guidance of 
the Court regarding three problems the 
clause caused: 

1. whether a valid trust was created 
under the Will

2. whether the class of beneficiaries was 
certain

3. whether the attempted trust failed 
for want of beneficiaries.

The court held that the trust failed for want 
of beneficiaries. Read as a whole, the clause 
attempted to create a trust but did not 
describe or name the beneficiaries in any way. 

Home made wills - a matter of trust
O’Brien & Anor v Smith & Anor [2012] QSC 166

Comment – This case highlights the 
delay and costs which are incurred 
when vague or uncertain terminology 
is used. This is not uncommon when 
a willmaker has written their own will. 
It was a rudimentary error that would 
have been overcome if the deceased 
willmaker had taken the trouble to have 
his will professionally prepared. 



[ p u b l i c a t i o n  n a m e ]
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In June 2012, the Victorian Supreme 
Court was asked to consider an 
inheritance claim by the son of the 
deceased which had been brought 
after the time limitations set out in the 
Administration and Probate Act 1958 (Vic). 
The son was an adult, who had many and 
significant medical conditions, his only 
assets were his clothes. The executors 
and beneficiaries of the estate of the 
deceased were the deceased’s daughters. 
They had not given their brother a copy 
of the deceased’s will after his death and 
the son was not aware that probate had 
been granted or even what a grant of 
probate meant. The son was aware that 
the home in which he had been living 
with his father had been sold because 
his sisters had required him to not be in 
attendance during times the home was 
marketed for sale. 

After becoming aware of his right to seek 
provision from his father’s estate, the son’s 
solicitors promptly made an application to 
the Victorian Supreme Court although it 
was made 25 days after the time limitation 
period set out in the Act had expired. 

The son’s application for an extension of 
time to bring his claim was granted, not only 
because he could establish an arguable case, 
but importantly, he was ignorant as to his 
rights under the Act. 

Disputing a will - time is of the essence
Vogdanas v Kriaris [2012] VSC 248

Comment – Ignorance of rights 
under the Act and similar legislation 
in other jurisdictions should not 
be taken for granted as a basis for 
obtaining an extension of time. 
However, in this case not only did 
the son establish his ignorance, but 
he was also able to demonstrate 
that he acted promptly once 
becoming aware of those rights 
and that there was no prejudice to 
his sisters by the delay. Inheritance 
provision legislation in all Australian 
jurisdictions provides a specific 
procedure and time frame in which 
claims must be notified and acted 
upon. Failure to comply could lead 
to prejudice to the executors and 
other beneficiaries of a will and 
may preclude an application for 
provision being heard at all. 
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Comment – The principle of 
ademption confirmed by the court 
requires careful consideration by 
an attorney when dealing with 
the property of an incapacitated 
person. In the absence of a 
dishonest dealing, the deceased is 
bound by the acts of her attorney 
even though the deceased may 
have had no intention of carrying 
out the specific act that the 
attorney has carried out. If the 
attorney had not been the Public 
Trustee, but rather the niece, 
as the specific beneficiary of the 
Hornsby property, a conflict of 
duty may have arisen in the niece’s 
mind as to whether to sell the 
Hornsby property to buy the 
supported accommodation. 

Therefore, in considering 
circumstances of incapacity, it may 
be prudent to appoint separate 
people as attorneys and executors, 
particularly if specific gifts of 
property are made to the attorney 
under a will. 

In June 2012, the New South Wales 
Supreme Court was asked to consider 
whether a bequest of a house in a 
will, which had been sold prior to the 
deceased’s death, should still be received 
by the beneficiary.

The deceased bequeathed her Hornsby 
residence to her niece, and after making 
that bequest, gave the rest and residue 
of her estate to her niece and niece’s 
children. 

In 1998 the deceased had granted a 
power of attorney to the Public Trustee 
and after being diagnosed with severe 
dementia in 2010, the Public Trustee 
sold her Hornsby residence and received 
the cash proceeds. A portion of the 
cash proceeds were used to purchase 
supported accommodation for the 
deceased. The proceeds of sale were 
however, readily traceable.

The question for the Supreme Court was 
whether the gift of the Hornsby property 
to the niece failed because the deceased 
did not own that property at her death, or 
whether the niece inherited the traceable 
proceeds of the sale of that property? 

It was held by the Supreme Court that 
the proceeds of the sale of the Hornsby 
property amounted to a change of substance 
in the asset. Therefore, at the date of the 
deceased’s death the Hornsby property was 
no longer an asset of the estate and the cash 
proceeds of sale were distributed amongst 
the niece and her children. 

“Your” best interests - attorneys and wills
NSW Trustee and Guardian v Bensley [2012] NSWSC 655



On 21 June 2012, the Full Court of the  
South Australian Supreme Court 
considered whether suspicious 
circumstances existed in the preparation 
and execution of the deceased’s last will 
and if so, whether the deceased knew 
and approved the contents of that will.

The deceased had prepared a number 
of wills during her lifetime. On 17 
November 2006 she executed a new 
will which was a radical departure from 
her previous wills. The deceased’s son, 
who received a lesser entitlement under 
the 2006 will, claimed that the change 
to the deceased’s will was as a result 
of pressure and persuasion from other 
family members, namely the deceased’s 
husband and daughter. The question 
was whether the radical change and the 
alleged pressure were enough to arouse 
suspicion of undue influence on the 
deceased.

The Court considered the presumption 
that a willmaker does know and approve 
the contents of his or her will in the 
absence of suspicious circumstances. 
However, it was found that in the 
circumstances of this case, the factors 
leading to the changes made by the 
deceased did arouse suspicion, therefore 
the presumption did not exist and it was 
necessary to establish that the deceased 
knew and approved the contents of her 
will.

The evidence of the solicitor who drafted 
the deceased’s will was strongly considered. 
He was able to show that the deceased 
was mentally competent and had provided 
a clear explanation as to the reasons for 
the changes to her will. There was no 
question in the solicitor’s mind about the 
testamentary capacity of the deceased 
and he was satisfied that the changes 
reflected the deceased’s wishes and that she 
understood them. 

After careful consideration of the facts of the 
case and accepting the solicitor’s evidence, it 
was held by the Court that whilst suspicious 
circumstances did arise, the deceased did 
know and approve the contents on her will. 

Undue influence? - avoiding a family feud
Hall v Carney & Ors [2012] SASCFC 76
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Comment – A family member’s 
needs and wishes are usually at 
the forefront of a willmaker’s mind 
when preparing their will. However, 
what this case highlights is that 
even in circumstances where family 
members do place an element of 
pressure on a willmaker to influence 
the will in a certain way, despite 
that pressure, if the willmaker has 
testamentary capacity and clearly 
understands and approves the 
contents of his or her will then 
they have not necessarily been the 
subject of undue influence. This case 
also demonstrates the importance 
of a professionally prepared will. 
The evidence of the solicitor was 
strongly accepted by the Court 
but it is questionable whether the 
Court would have come to the 
same conclusion if the deceased had 
prepared a “homemade will”. 
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In May 2012, the New South Wales 
Supreme Court was asked to intervene 
between two brothers, one of which was 
the executor of their deceased father’s 
will. The will included a general and typical 
grant to the executor of a power “to 
invest and change investments freely as if 
he was beneficially entitled and this power 
includes the right to invest in property for 
occupation or use by a beneficiary”. 

The executor interpreted the clause as a 
right to live rent free in the father’s house 
for many years, which was the substantial 
asset of the estate, without keeping 
separate accounts and mixing estate 
money with his own. The executor’s 
brother brought court proceedings for 
him to be appointed executor in his 
brother’s place and to carry out the terms 
of the will by distributing the assets to 
himself and his brother. 

Whilst the court found the conduct of 
the executor to be prejudicial to the 
beneficiaries, that he was acting in self 
interest, and therefore not a fit and proper 
person to administer the estate, the court 
declined to appoint the applicant brother 
as the executor in his place. It did so on the 
basis that it would compound the obvious 
family tension that existed in any event.  
The court determined that the executor 
under the relevant power could not act 
in their own interest but must act in the 
interest of all beneficiaries and in all of the 
circumstances revoked the executor’s grant 
of probate and appointed the Public Trustee 
to undertake the administration of the 
estate.

Brothers at arms - a case for joint executors
Davis v Davis [2012] NSWSC 523
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Comment – There is always an 
element of risk in appointing a sole 
executor. In this particular instance, 
there might have been merit in the 
deceased appointing both of his 
sons as executors to ensure some 
check upon the exercise of the 
executor’s powers. This may not 
be possible in all cases, particularly 
where there is family tension, in 
which case the appointment of a 
trusted professional advisor or an 
independent executor and trustee 
may be considered. 
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